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Today we will discuss:

1. Overview of the Equality Act 

2010

2. Equality & the General 

Conditions of Recognition

3. When it goes wrong

4. Practical prevention 

5. Your questions



How does the Equality 

Act 2010 work?



Two key concepts:

1.  There are 9 Protected Characteristics (s4):

Age; Disability; Gender reassignment; Marriage and civil partnership; 

Pregnancy and maternity; Race; Religion or belief; Sex; Sexual orientation

2.  Prohibited Conduct:

– Direct Discrimination 

– Indirect Discrimination

– Discrimination Arising From Disability 

– Victimisation

– Harassment

Overview of the Equality Act 2010



• A discriminates against B if, because of a protected characteristic, A 

treats B less favourably than A treats or would treat others.

• Direct discrimination cannot be justified 

Direct discrimination (s13)

For example:
• A university organises an alumni reunion weekend. 
• The invitation states that alumni and their partners are able 

to attend the trip with double rooms available for couples. 
• B requests a double room to share with his male partner. 
• B is told by the university that double rooms are only 

available to heterosexual couples.
• This would be unlawful direct discrimination because of 

sexual orientation.



(1) A applies to B a provision, criterion or practice (PCP) 

(2) which puts people with B’s protected characteristic at a particular 

disadvantage 

(3) and B suffers that disadvantage. 

Indirect discrimination (s19) 

For example: 

• No dogs in the testing centre – B is blind and has a guide dog

• All examinations to be handwritten – B is blind and needs to type 
using a computer



• A does NOT discriminate against B if A can show that the treatment is 

a proportionate means of achieving a legitimate aim

• Is there a legitimate aim?

• Is the requirement to attend full time a proportionate means of 

achieving it?

Indirect discrimination - justification

For example:
A university requires students to attend certain courses full time and 
does not provide part-time courses. 
The practice of providing only full-time courses is neutral, but the lack 
of a part-time option would make it difficult for individuals who have 
childcare or other caring responsibilities. 
As the majority of such individuals are women, this could be unlawful 
indirect sex discrimination unless it can be justified. 



• A treats B unfavourably because of something arising as a

consequence of B’s disability

• Different from direct and indirect discrimination

• A does NOT discriminate against B if:

– A can show that the treatment is a proportionate means of achieving a 

legitimate aim; or

– A did not know, and could not reasonably have been expected to know, 

that B had the disability.

Discrimination arising from disability (s15) 

For example:
• B has a medical condition and is required in hospital for 

treatment on the day of an exam.
• B is therefore unable to take the exam.



• A disability is:

– A physical or mental impairment

– Which has a substantial and long-term adverse effect 

– on a person’s ability to carry out normal day-to-day activities

• Substantial = more than minor or trivial

• Long-term = has lasted for at least 12 months

• Normal day-to-day activities - includes examinations

• A serious illness might not be a disability for the purposes of the Act

Definition of Disability (s6)



• Equality Act 2010 (Disability) Regulations 2010

• Disability and sight: deemed certified as blind, severely sight impaired, sight 

impaired or partially sighted by a consultant ophthalmologist.

• What is NOT a disability?

– Addiction – unless it was originally the result of medical prescription

– pyromania

– kleptomania 

– tendency to physically or sexually abuse 

– exhibitionism

– voyeurism 

– hay fever (unless it aggravates the effect of any other condition). 

Definition of Disability continued



• Three things trigger a duty to make reasonable adjustments:

• provision, criterion or practice – Edwards v Flamingo [2013]

• physical feature

• lack of an auxiliary aid – Roads v Central Trains [2004]

where any of these things put a disabled person at a substantial 

disadvantage by comparison with a non-disabled person. 

• s53: duty for qualifications bodies to make reasonable adjustments

• The duty is to “take such steps as it is reasonable to avoid the disadvantage” 

caused by the above

• Reasonableness is fact-specific 

• Disabled person cannot be required to contribute to the costs

• Failure to make reasonable adjustments is discrimination

Reasonable Adjustments (s20)



Reasonable Adjustments

For example:

• B is a person with a visual impairment and has requested Braille in 
lecture handouts. 

• This has been inconsistently provided and B has to make the same 
request repeatedly. 

• B finds this frustrating and does not receive the handouts at the same 
time as other students.

• This may constitute a failure to make reasonable adjustments if:
• it is judged to have left the disabled student at a substantial 

disadvantage and 
• there was a reasonable adjustment that could have been made.



Potential factors:

• Effectiveness of the step in removing or minimising the disadvantage

• Practicability of taking the step

• Financial and other costs (and level of disruption)

• Availability of external support

• Nature and size of the body

Is an adjustment reasonable?



• Plan ahead and anticipate the requirements of disabled learners and 

the adjustments that might need to be made for them.

• Regardless of whether you know of any particular learners with 

disabilities. 

• But not expected to anticipate the needs of every prospective learner.

Anticipating reasonable adjustments

For example:

A university takes proactive steps to install induction hearing 
loops in all lecture rooms anticipating that this adjustment is 
likely to be required to meet the needs of hearing impaired 
students.



• Qualification body A must not discriminate against person B:

– in the arrangements A makes for deciding upon whom to confer a relevant 

qualification

– as to the terms on which it is prepared to confer a relevant qualification on 

B

– by not conferring a relevant qualification on B.

• A must not discriminate against B upon whom A has conferred a 

relevant qualification:

– by withdrawing the qualification from B

– by varying the terms on which B holds the qualification

– by subjecting B to any other detriment.

• Further prohibitions on victimisation and harassment

Qualifications Bodies (s53-54)



• An authority or body 

• which can confer an authorisation, qualification, recognition, 

registration, enrolment, approval or certification 

• which is needed for, or facilitates engagement in, a particular trade or 

profession.

NB. Not “General Qualifications Bodies” e.g. GCSEs, A Levels, functional skills etc. 

s97 and Schedule 1 Equality Act 2010 (General Qualifications Bodies) (Appropriate 

Regulator and Relevant Qualifications) Regulations 2010

Who is a Qualifications Body? (s54)



• “An academic, medical or other standard applied for the purpose of 

determining whether or not a person has a particular level of 

competence or ability”

• NOT a PCP

• Inviolable

• “The application by a qualifications body of a competence standard to 

a disabled person is not disability discrimination unless it is 

discrimination by virtue of [indirect discrimination]”

Competence Standard (s54(6), s53(7))

• A university course requires applicants to have completed 
all their A levels at one sitting. 

• This could place disabled applicants at a disadvantage.
• It may be unlawful indirect discrimination, unless it can be 

objectively justified.



• A harasses B if

– A engages in unwanted conduct related to a relevant protected 

characteristic, and

– the conduct has the purpose or effect of:

• violating B's dignity, or

• creating an intimidating, hostile, degrading, humiliating or offensive 

environment for B.

• Take account of:

– the perception of B

– the other circumstances of the case

– whether it is reasonable for the conduct to have that effect.

Harassment (s26)



Harassment examples 

• A tutor in theology makes aggressive and offensive remarks about the 
increased legal rights of gay and lesbian people under the law.

• These comments appear to have been directed at a lesbian student in 
the group who finds this behaviour offensive, hostile and intimidating. 

• The conduct relates to the protected characteristic of sexual orientation. 
• It could amount to harassment.

• B is a trainee primary school teacher with a severe facial disfigurement. 
• B is told by a course tutor that she should not expect to work with very 

young children ‘looking like that’ because she might ‘upset’ the children. 
• The tutor questions B’s choice of career and makes remarks about new 

treatments and make-up to cover the ‘problem’, in front of others. 
• The conduct relates to the protected characteristic of disability. 
• This is likely to be direct discrimination and harassment. 



• A victimises B if A subjects B to a detriment because:

– B does a protected act, or

– A believes that B has done, or may do, a protected act.

• Protected acts:

– bringing proceedings under the Act

– giving information in connection with such proceedings, unless false 

and in bad faith

– doing any other thing for the purposes of or in connection with the Act

– making an allegation, whether or not express, that A or another person 

has contravened the Act.

Victimisation (s27)



Victimisation example

• B is a mature student, who applies for a place on a sports science course. 

• B is told that his age will make it difficult for him to reach the necessary fitness 
levels. 

• B makes a complaint to the college that this is less favourable treatment 
because of his age.

• A few weeks later B applies to attend a series of evening lectures at the 
college. B is told there are no spaces available. 

• B finds out that a friend applied to attend the same lectures a few days after 
he did and got a place. 

• This is likely to be unlawful victimisation if it was because of his previous age 
discrimination complaint. 



General Conditions of 

Recognition



Section A Governance

Condition A1 Suitability for continuing recognition

– A1.1 An awarding organisation must not, by means of any act or 

omission which has or is likely to have an Adverse Effect, render itself 

unsuitable to continue to be recognised for the award of a relevant 

qualification.

– A1.2 For these purposes, an act or omission may include in particular 

one which results in the awarding organisation—

…

b) being held by a court or any professional, regulatory, or government 

body to have breached any provision of… Equalities Law…

General Conditions of Recognition



Positive Indicators               Negative Indicators 

• The awarding organisation is clear 

about which acts or omissions will have, 

or are likely to have, an Adverse 

Effect, and is aware of the type of 

actions and behaviours that could cause 

it to happen

• makes sure all relevant staff understand 

which acts or omissions will have, or are 

likely to have, an Adverse Effect

• has considered the behaviours that 

might be unsuitable for its Senior 

Officers, taking into account the market 

in which it operates and the 

qualifications it provides

• uses appropriate information and 

evidence to make a judgement when it 

checks the suitability of its Senior 

Officers, both at the time of appointment 

and at regular intervals when in post.

• The awarding organisation appoints 
a Senior Officer without knowing, or 
despite knowing, they were 
unsuitable for the post

• does not ensure that its Senior 
Officers understand, at the time of 
appointment and once in post, what 
is expected of them in order to be 
suitable

• does not identify or address its 
Senior Officers’ behaviours that make 
them unsuitable for the role

• does not act promptly and 
appropriately when a Senior Officer 
becomes unsuitable for the role.



• “Adverse effect” = an act, omission, event, incident, or circumstance 

has an Adverse effect if it:

a) gives rise to prejudice to Learners or potential Learners, or

b) adversely affects: 

i. the ability of the awarding organisation to undertake the 

development, delivery or award of qualifications in 

accordance with its Conditions of Recognition,

ii. the standards of qualifications which the awarding 

organisation makes available or proposes to make 

available, or

iii. public confidence in qualifications.

• “Equalities Law” = Equality Act 2010, any Act that was a statutory 

predecessor to that Act, or any legislation in a jurisdiction other than 

England which has an equivalent purpose and effect.

Adverse Effect and Equalities Law



Section B The awarding organisation and Ofqual

Condition B1 The role of the responsible officer

B1.3 An awarding organisation must ensure that its responsible officer 

serves as the authoritative point of contact for Ofqual in relation to all 

activities undertaken by the awarding organisation which are of interest to 

Ofqual in accordance with the Act, including in particular –…

e) the accessibility of qualifications it makes available, including its 

compliance with Equalities Law. 

Role of Responsible Officer



Positive Indicators             Negative Indicators

• The responsible officer can explain 

his/her responsibilities and how 

he/she undertakes the role;

• is given authority to speak to Ofqual

on behalf of the awarding 

organisation;

• undertakes the responsibilities of the 

role, as defined by the organisation;

• The awarding organisation has 

defined and recorded the role and 

responsibilities of its responsible 

officer;

• enables its responsible officer to fulfil 

the role;

• provides the responsible officer with 

the support and access to 

information.

• The responsible officer has provided 

Ofqual with misleading or inaccurate 

information;

• has not responded to requests for 

information;

• does not have the expertise and 

experience necessary for the role;

• does not have the authority to act on 

behalf of the organisation in its dealings 

with Ofqual.  



Section C Third Parties 

Condition C2 Arrangements with Centres

– C2.1 Where a Centre undertakes any part of the delivery of a 

qualification on behalf of an awarding organisation, this condition applies 

in addition to the requirements in Condition C1.

– C2.2 Where this condition applies, an awarding organisation must 

ensure that arrangements between it and the Centre include a written and 

enforceable agreement.

– C2.3 That agreement must in particular include provisions which—

…

h) require the Centre to undertake the delivery of the qualification 

required by the awarding organisation in accordance with Equalities 

Law

Agreements with Centres



Section D General requirements for regulated qualifications

Condition D2 Accessibility of qualifications

– D2.1 An awarding organisation must ensure that it complies with the 

requirements of Equalities Law in relation to each of the qualifications 

which it makes available.

– D2.2 An awarding organisation must monitor qualifications which it 

makes available for any feature which could disadvantage a group of 

Learners who share a particular Characteristic.

• “Characteristic” = Age, disability, gender reassignment, pregnancy and 

maternity, race, religion or belief, sex, and sexual orientation in England;

– D2.3 Where an awarding organisation has identified such a feature, it 

must–

a) remove any disadvantage which is unjustifiable, and

b) maintain a record of any disadvantage which it believes to be 

justifiable, setting out the reasons why in its opinion the 

disadvantage is justifiable.

Accessibility of Qualifications



Positive Indicators              Negative Indicators  

• The awarding organisation has an 

up-to-date understanding of 

Equalities Law relevant to 

qualification design, delivery and 

award

• takes into account, when designing 

a qualification, information and 

advice on how different groups 

might be affected by particular 

features

• collects and analyses evidence to 

identify any features of its 

qualifications that have 

disadvantaged, or could 

disadvantage, a group 

of Learners who share a 

particular Characteristic.

• The awarding organisation 

breaches Equalities Law

• does not deal proportionately and 

appropriately with concerns from 

Learners or other stakeholders 

about possible bias in its 

qualifications

• does not actively monitor whether 

any features of its qualifications 

disadvantage particular Learners, or 

take appropriate steps to remove or 

reduce any such disadvantage.



Section G Setting and delivering the assessment

Condition G6 Arrangements for Reasonable Adjustments

– G6.1 For the purposes of this condition, Reasonable Adjustments are 

adjustments made to an assessment for a qualification so as to enable a 

disabled Learner to demonstrate his or her knowledge, skills and 

understanding to the levels of attainment required by the specification for 

that qualification.

– G6.2 An awarding organisation must, in accordance with Equalities Law, 

have in place clear arrangements for making Reasonable Adjustments in 

relation to qualifications which it makes available. 

– G6.3 An awarding organisation must publish details of its arrangements 

for making Reasonable Adjustments, which must include details as to—

a) how a Learner qualifies for a Reasonable Adjustment, and

b) what Reasonable Adjustment will be made.

Reasonable Adjustments



Positive Indicators              Negative Indicators 

• The awarding organisation is aware of 

its responsibilities under Equalities 

Law;

• engages with relevant stakeholders 

and representative groups to make 

sure its arrangements for Reasonable 

Adjustments meet its responsibilities 

on an ongoing basis;

• considers the Reasonable 

Adjustments any disabled Learners 

might need;

• where decisions about Reasonable 

Adjustments are delegated to 

Centres, ensures that, through its 

agreement with Centres, its 

arrangements for Reasonable 

Adjustments are delivered effectively.

• The awarding organisation fails to;

• Make its approach to Reasonable 

Adjustments clear;

• Make appropriate adjustments 

available

• Determine requests for 

Reasonable Adjustments in a fair, 

timely and consistent way. 

• does not make appropriate Reasonable 

Adjustments available that allow 

Learners to demonstrate their 

knowledge, skills and understanding 

being measured;

• does not understand or comply with its 

duties under Equalities Law to make 

Reasonable Adjustments;



NB. 

• D1.2 A qualification will only be fit for purpose if that qualification, as far as 

possible, secures the requirements of—

…

e) Minimising Bias. 

• Minimising Bias = “ensuring that an assessment does not produce 

unreasonably adverse outcomes for Learners who share a common attribute. 

The Minimisation of Bias is related to fairness to all Learners and is also 

closely related to statutory equality duties.” 

Minimising Bias



• Does the Equality Act apply?  A grey area…

• Regulated qualifications – “Equalities Law”

“The Equality Act 2010, any Act that was a statutory predecessor to that Act, 

or any legislation in a jurisdiction other than England which has an 

equivalent purpose and effect.”

• Cautious approach – assume applies

• Non-regulated qualifications – case by case basis

• Reputational considerations

• Local laws may apply (and may conflict)

Providing qualifications overseas



When it goes wrong



• May be referred to Equality and Human Rights Commission

• Ofqual (or other regulators):

– Investigation

– Special conditions

– Direction or undertaking

– Fine

– Withdraw recognition – full or partial

– Recover costs where £10k or more

– Publicity

When it goes wrong – regulatory action



• Claim in county court for discrimination, harassment or victimisation

• Must normally be brought within 6 months of the alleged 

discrimination, or last act if continuing process

• Courts can allow claims out of time if they consider it is fair to do so

• Remedies:

– Declaration of discrimination, harassment or victimisation

– Injunction

– Damages (financial compensation)

– Costs  

When it goes wrong – defending a claim



• Awarding Organisations can fall into several categories which have 

different obligations under the relevant legislation

– Chartered institutes

– Service providers 

– Charities

– College

• Awarding organisations should be aware that, as a result, legal and 

regulatory obligations may differ slightly across the categories. 

Awarding Organisations – be aware



Prevention - practical tips



• Know the law – see above!

• Put policies in place

• Watertight agreements with Centres

• Regular audits

• Investing time in thinking ahead

• Training for staff

Practical actions to stop it going wrong 



We use the word ‘partner’ to refer to a member of the LLP or an employee 

or consultant with equivalent standing and qualifications.

Thank you
Any questions?


