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The rise of self-employment  

The number of self-employed in the UK stands at over 4.8m 

This group represents over 15% of the UK workforce  

An increase of over 88% in the period 2008 – to date  



“… the mission [is] to make Britain a

country that works for everyone... If

you’re from an ordinary working class

family, life is much harder than many

people in Westminster realise. You

have a job but you don’t always have

job security. You have your own home,

but you worry about paying a

mortgage. You can just about manage

but you worry about the cost of living…

If you’re one of those families, if you’re

just managing, I want to address you

directly. The government I lead will be

driven not by the interests of the

privileged few, but by yours…”



“Uber, the world’s largest taxi company, owns no vehicles. 

Facebook, the world’s most popular media owner, creates no 

content. Alibaba, the most valuable retailer, has no inventory. And 

Airbnb, the world’s largest accommodation provider, owns no real 

estate. Something interesting is happening…”

Tom Goodwin (Havas Media).



“Uber, the world’s largest taxi company, owns no vehicles. 

Facebook, the world’s most popular media owner, creates no 

content. Alibaba, the most valuable retailer, has no inventory. 

And Airbnb, the world’s largest accommodation provider, 

owns no real estate. Something interesting is happening…”

Tom Goodwin (Havas Media).
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Employment Status: Categories  

Employee Worker Self-employed



Tax Status: Categories  

Employee Self-employed



Employees



How to identify a contract of employment 

An agreement exists to provide the servant’s own work or skill in the

performance of service for the master ('personal service') in return for a

wage or remuneration.

There is control of the servant by the master ('control').

The other provisions are consistent with a contract of service ('other factors').



What distinguishes an employee 

and a worker?  



“The factors relevant in assessing whether a claimant is employed 

under a contract of service are not essentially different from those 

relevant in assessing whether he or she is an employee in the 

extended sense, though (if I may borrow the language of my own 

judgment in Byrne Bros (Formwork) Ltd v Baird [2002] ICR 667: 

see para. 17 (5), at p. 678H), in considering the latter question the 

boundary is pushed further in the putative employee's favour – or, 

to put it another way, the passmark is lower…”

Secretary of State for Justice v Windle [2016] ICR 721]



Mutuality of obligation?  



“An issue that arises in this case is the significance of mutuality of 

obligation in the employment contract. Every bilateral contract 

requires mutual obligations... Typically an employment contract 

will be for a fixed or indefinite duration... But there are some 

circumstances where a worker works intermittently for the 

employer, perhaps as and when work is available. There is in 

principle no reason why the worker should not be employed under 

a contract of employment for each separate engagement, even if 

of short duration, as a number of authorities have confirmed: see 

…Cornwall County Council v Prater [2006] IRLR 362…”

Quashie v Stringfellows Restaurant Ltd [2012] EWCA Civ 1735



“In order for the contract to remain in force, it is necessary to 

show that there is at least what has been termed "an irreducible 

minimum of obligation“… which continue during the breaks in 

work engagements… Where this occurs, these contracts are 

often referred to as "global" or "umbrella" contracts ... However, 

whilst the fact that there is no umbrella contract does not preclude 

the worker being employed under a contract of employment when 

actually carrying out an engagement, the fact that a worker only 

works casually and intermittently for an employer may… justify an 

inference that when he or she does work it is to provide services 

as an independent contractor rather than as an employee …”

Quashie v Stringfellows Restaurant Ltd [2012] EWCA Civ 1735



Workers



“an individual who has entered into, works or has worked under… 

a…contract, whether express or implied and (if it is express) 

whether oral or in writing, whereby the individual undertakes to do 

or perform personally any work or services for another party to the 

contract whose status is not by virtue of the contract that of a 

client or customer of any profession or business undertaking 

carried on by the individual…”

Section 230(3)(b), ERA 1996



“The intention behind the regulation is plainly to create an 

intermediate class of protected worker, who is on the one hand 

not an employee but on the other hand cannot in some narrower 

sense be regarded as carrying on a business… the essence of 

distinction must be between,… workers whose degree of 

dependence is essentially the same as that of employees and… 

contractors who have a sufficiently arm’s-length and independent 

position to be treated as being able to look after themselves...”

Byrne Brothers (Formwork) Limited v Baird [2002] IRLR 96



Worker: Autoclenz Ltd -v- Belcher & Ors [2009] EWCA Civ 1046

“First, the worker has to be an 

individual who has entered into or 

works under a contract with 

another party for work or 

services. As the paragraph 

explains, the contract can be 

express or implied and, if it is 

express, it can be oral or in 

writing.” 

01

Contract

“The second requirement is that 

the individual undertakes to do or 

perform personally. If, under the 

… contract, the … individual can 

sub-contract performance of the 

work or services to another 

person, then the individual will not 

have undertaken to perform the 

work or services personally”

02

Personal Service

“The third requirement relates to 

the status of the other party to the 

contract. That other party must 

not, by virtue of the contract, 

have the status of a client or 

customer of any profession or 

business undertaking...”

03

Profession / business



Substitution

an unfettered right to provide a substitute is inconsistent 

with an undertaking to provide services personally.

only when the contractor is unable to carry out the work is 

consistent with personal performance (subject to any 

exceptional facts).

only with the consent of another person who has an absolute 

and unqualified discretion to withhold consent is consistent

with personal performance.

a right limited only by the need to show that the substitute is 

as qualified as the contractor to do the work is inconsistent 

with personal performance. 



“The paradigm case falling within the proviso to 2(b) is that of a 

person working within one of the established professions: 

solicitor…, barrister…, accountant…, The paradigm case of a 

customer and someone working in a business … will perhaps be 

that of the customer of a shop, or of the customer of a tradesman, 

…who commercially markets services as such… a focus upon 

whether the purported worker actively markets his services as an 

independent person to the world in general…, will in most cases 

demonstrate on which side of the line a given person falls.”

Cotswold Development Ltd v. Williams [2005] UKEAT 0457/05/2112



“The concern to which tribunals must be alive is that armies of 

lawyers will simply place substitution clauses, or clauses denying 

any obligation to provide work in employment contracts…, even 

where such terms do not begin to reflect the real relationship… it 

is important that the industrial tribunal should … look at the reality 

of any obligations. In other words, if the reality of the situation is 

that no one seriously expects that a worker will … provide a 

substitute, or refuse … work …, the fact that the contract 

expressly provides for these unrealistic possibilities will not alter 

the true nature of the relationship.” 

Consistent Group Ltd v Kalwak [2008] EWCA Civ 430 



The self-employed



“Genuinely” self-employed – Key indicators   

https://www.gov.uk/guidance/check-employment-status-for-tax

Markets their services to the world 

Bears risk / enjoys reward  



“Genuinely” self-employed  

Is not integrated 

Presents as self employed for tax purposes 

PSC? Sole trader? 



“Genuinely” self-employed  

Liable for his/ her work

Insures against risk 

The relationship with the putative employer is that of business / 

professional and client  



“Uber, the world’s largest taxi company, owns no vehicles. 

Facebook, the world’s most popular media owner, creates no 

content. Alibaba, the most valuable retailer, has no inventory. 

And Airbnb, the world’s largest accommodation provider, 

owns no real estate. Something interesting is happening…”

Tom Goodwin (Havas Media).

Case studies 



Aslam and others v Uber BV and others



Travis Kalanick, founder @ Uber

“Uber began life as a black 
car service for 100 friends in 
San Francisco – everyone’s 
private driver. Today we’re a 

transportation network 
spanning 400 cities in 68 

countries that delivers food 
and packages, as well as 

people, all at the push of a 
button…” 









Case study 1: UBER 

Download the app

Step 1

Passengers download the ‘App’ 

and provide certain personal 

information (including credit or 

debit card details).

Book an Uber

At the touch of button, 

passengers can set a pick-up 

location and ‘Request’ a 

preferred type of vehicle (Uberx, 

UberXL, UberEXEC, etc.) 

Step 2





Case study 1: UBER

The journey

Step 4

The driver is not made aware of 

the destination until he/ she has 

collected the passenger. The 

App includes GPS software, 

which provides detailed 

directions to the driver.

Allocation to a driver 

Step 3

Once a ‘Request’ is made, Uber

identifies the closest available 

driver (who has 10 seconds to 

accept the job before the fare is 

re-allocated).  

Arrival at destination

Step 5

On arrival at the destination the 

driver presses ‘Complete Trip’. 

He/she is then eligible to be 

allocated further trips. 



Case study 1: UBER

Calculation of fare

Step 6

The fare is calculated by an 

algorithm, which takes account 

of time spent, distance covered 

and demand (called ‘surge’ 

pricing during busy periods)  

Payment

Step 7

Payment is automatically 

processed via the App – the 

payment is made by the 

passenger to Uber B.V. (a Dutch 

company with headquarters in 

Amsterdam)



Pimlico Plumbers Ltd and Mullins v Smith



“… the five judges had 

the opportunity to drag 

our outdated employment 

law into the 21st Century, 

but instead they bottled 

the decision, and as a 

result thousands of 

companies across the 

UK, who use contractors 

in an honest and 

responsible way, remain 

exposed to huge potential 

claims in the future... ”



Worker: remember the three critical elements of the statutory test: 

“First, the worker has to be an 

individual who has entered into or 

works under a contract with 

another party for work or 

services. As the paragraph 

explains, the contract can be 

express or implied and, if it is 

express, it can be oral or in 

writing.” 

01

Contract

“The second requirement is that 

the individual undertakes to do or 

perform personally. If, under the 

… contract, the … individual can 

sub-contract performance of the 

work or services to another 

person, then the individual will not 

have undertaken to perform the 

work or services personally”

02

Personal Service

“The third requirement relates to 

the status of the other party to the 

contract. That other party must 

not, by virtue of the contract, 

have the status of a client or 

customer of any profession or 

business undertaking...”

03

Profession / business



“… on the one hand, Pimlico wanted to present their operatives to 

the public as part of its workforce but that, on the other, it wanted 

to render them self-employed … the contractual documents had 

been "carefully choreographed" to serve these inconsistent 

objectives…. Pimlico to [exerted] a substantial measure of control

over its operatives; and this clearly made… the choreography 

even more of a challenge…”

Pimlico Plumbers Ltd and Mullins v Smith [2018] UKSC 29, Para 16



Features which pointed towards independent contractor status:

“… the Company shall be 

under no obligation to 

offer you work and you 

shall be under no 

obligation to accept such 

work from the 

Company…”

01

Mutuality 

"You will account for your 

income tax, value added 

tax and social security 

contributions to the 

appropriate authorities…."

02

Tax

“… You will provide all 

your own tools, 

equipment, materials…

03

Tools / equipment 

”… If an invoice remains 

unpaid for more than six 

months, you will not 

receive a fee for the 

work…"

04

Financial risk



Features which pointed towards independent contractor status:

“… If you provide your 

own materials … you will 

be entitled to up to 20% 

trade mark-up (pre-VAT) 

on such materials 

provided… ”

05

Financial reward

”… You will have personal 

liability for the 

consequences of your 

services to the Company 

and will maintain suitable 

professional indemnity 

cover to a limit of £2m..."

06

Indemnity

”… you agree to carry out 

[and] you will promptly 

correct, free of charge, 

any errors in your work 

which are notified to you 

by the Company …"

07

Liability

“… You are an 

independent contractor of 

the Company, in business 

on your own account ... "

08

Characterisation



Features which pointed away from independent contractor status:

“[Y]our appearance … 

must be clean and smart 

at all times … The 

Company logo-ed uniform 

must always be clean and 

worn at all times… ”

01

Appearance

"Normal Working Hours 

consist of a five day week, 

in which you should 

complete a minimum of 

40 hours..."

02

Hours

“… Adequate notice must 

be given to Control Room 

for any annual leave 

required, time off or period 

of unavailability..."

03

Time off 

"Pimlico Plumbers' ID 

Cards are issued to every 

Operative … Your ID card 

must be carried when 

working for the Company."

04

ID



Features which pointed away from independent contractor status:

"Operatives who fail to 

observe the rules .. will be 

given a warning and may 

thereafter be subject to 

instant dismissal."

05

Discipline

“You acknowledge that 

you will represent the 

Company … and that a 

high standard of conduct 

and appearance is 

required at all times…"

06

Conduct



“… So Pimlico [Plumbers]… put before the tribunal an irrelevant 

contract, cast in highly confusing terms, and now complains that 

the tribunal's interpretation of them was highly confused .…”

Pimlico Plumbers Ltd and Mullins v Smith [2018] UKSC 29, Para 27



Personal Service / Personal 

Performance  



“… was Mr Smith’s right to substitute another Pimlico operative 

inconsistent with an obligation of personal performance? It is 

important to note that the right was not limited to days when, by 

reason of illness or otherwise, Mr Smith was unable to do the 

work. His own example of an opportunity to accept a more 

lucrative assignment elsewhere demonstrates its wider reach…”

Pimlico Plumbers Ltd and Mullins v Smith [2018] UKSC 29, Para 28



“… The tribunal was clearly entitled to hold… that the dominant feature

of Mr Smith's contracts with Pimlico was an obligation of personal 

performance. To the extent that his facility to appoint a substitute was the 

product of a contractual right, the limitation of it was significant: the 

substitute had to come from the ranks of Pimlico operatives, in other 

words from those bound to Pimlico by … identical … obligations. It was 

the converse of a situation in which the other party is uninterested in the 

identity of the substitute... The tribunal was entitled to conclude that Mr

Smith had established that he was a limb (b) worker - unless the status of 

Pimlico by virtue of the contract was that of a client or customer of his.”

Pimlico Plumbers Ltd and Mullins v Smith [2018] UKSC 29, Para 34



“… there were features of the contract which strongly militated against 

recognition of Pimlico as a client or customer of Mr Smith. Its tight control 

over him was reflected in its requirements that he should wear the 

branded Pimlico uniform; drive its branded van, to which Pimlico applied a 

tracker; carry its identity card; and closely follow the administrative 

instructions of its control room. The severe terms as to when and how 

much it was obliged to pay him, on which it relied, betrayed a grip on his 

economy inconsistent with his being a truly independent contractor. The 

contract made references to "wages", "gross misconduct" and 

"dismissal… ". .”

Pimlico Plumbers Ltd and Mullins v Smith [2018] UKSC 29, Para 48



The implications of the case: 

On its face makes it easier for claimants to establish worker status

The dominant purpose test appears to lower the bar re: substitution

A reminder of the way courts view artificial contracts





IR35: A brief history  

A growing trend of offering services so that (1) the employer to avoid NI,

PAYE, pensions and (2) the employee could draw funds from PSC in a

highly tax efficient manner (i.e. low salary + dividends)

Aimed at tackling perceived tax avoidance through interposing a 

PSC to mask an employee / employer relationship 

HMRC introduced IR35 as a means of allowing the relationship and

behavior of the parties to be the prime tax determinator (a focus on

substance over form)



Worker PSC Agent Client

Not always present 

IR35



IR35: 2017 public sector rules  

Directly Engaged 

Determination Liability 

Client 

PSC

Agency Engaged 

Determination Liability 

Client 

Agency 

PSC

Directly Engaged 

Determination Liability 

Client 

PSC

Agency Engaged 

Determination Liability 

Client 

Agency

PSC

Prior to 2017  April 2017 onward 



Worker Client
‘Hypothetical Contract’

IR35



IR35: Risk determinators

Right of 
substitution

Level of 
control

Financial 
risk borne

Provision of 
equipment 

Integration

In business? 



IR35: Risk determinators

Status Determination Statement

Expert Opinion 

Blanket ‘in scope’ determination



What are the consequences of an inside / outside determination? 
Outside Inside 

• This will result in a gross payment being

made to the contractor

• Will result in the deduction of tax as if the PSC

was an employee of the engaging organisation

• Employer’s NIC will be due on payments

• Apprenticeship levy



We use the word ‘partner’ to refer to a member of the LLP or an employee or 

consultant with equivalent standing and qualifications.

We use the word ‘partner’ to refer to a member of the LLP or an employee or 

consultant with equivalent standing and qualifications.

Thank you

Rachel Mathieson - Associate

E-mail: r.mathieson@bateswells.com

Telephone: 020 7551 7608
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London  EC4R 1BE 
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