
 

  

Federation of Awarding Bodies – Final response to the Ofqual consultation on 
guidance on malpractice and maladministration 

4 October 2020 

 

Question 1: To what extent do you agree or disagree that the draft guidance will help 
awarding organisations to understand the requirements of Conditions when dealing 
with malpractice and maladministration, including condition A8.  

Agree 

The Federation of Awarding Bodies is the trade association for vocational and 
technical awarding organisations (AOs) with 108 organisations in full membership 
ranging from large generic AOs to those working in specific occupational areas, 
including professional bodies. Our members operate across a wide range of 
vocational/technical sectors and provide high quality qualifications to support 
learners to progress into, and within, their chosen sector. This evidence submission is 
provided on behalf of the Federation’s membership following consultation with our 
Regulatory Impact Group via a remote consultation event. The Regulatory Impact 
Group is a key decision-making group for the Federation comprising 27 members 
from different AOs. This group is tasked with shaping regulatory policy on behalf of the 
full membership. A draft version of the response was made available to all members 
of the Federation for feedback before it was finalised. Subsequent feedback from 
members fed into the final response. 

While a range of views from member views have been collected, AOs are a diverse 
community and our members may make individual submissions containing their own 
perspectives and emphases, in addition to any comments forwarded to the 
Federation for inclusion in this overall response. 

Overall, the Federation agrees with the statement. Members described the new 
guidance as a positive change and an improvement on what was previously 
available. It is useful that the new guidance sits outside of Condition A8 as it makes it 
clear that malpractice and maladministration cannot be viewed in isolation from 
other conditions. Members felt that providing guidance that cuts across the 
conditions was valuable in ensuring that the breadth of the impact of malpractice 



 

  

and maladministration was clear. It also enables AOs to cross match across the 
different conditions more effectively.  

Members raised some concerns about whether the new approach to statutory 
guidance signalled a change in how AOs must ‘have regard’ to it. The new guidance is 
lengthy and clearly more prescriptive than the previous ‘positive and negative 
indicators’ approach. Is the expectation that AOs will need to document the processes 
and procedures outlined in the new guidance? Would the development of an 
overarching process for dealing with malpractice and maladministration be 
sufficient? Many of the points made (such as ‘designing out’ malpractice and 
maladministration, line 165) would be included within standard AO processes around 
assessment design, delivery and awarding.  

Members identified one area where additional guidance was required. Sometimes 
AOs have suspicions about malpractice but it is not possible to prove or disprove this 
after extensive investigation. There is no guidance on Ofqual’s expectations for this 
type of scenario. What would AOs be expected to do in this instance? 

 

Question 2: Do you have any comments on the draft guidance on malpractice and 
maladministration? For specific comments, please refer to the relevant line number in 
your response.  

The consultation document states that the guidance has been influenced by JCQ’s 
Independent Commission of Examination Malpractice. A key recommendation in the 
Commission’s report relates to the definition of malpractice and maladministration:  

The term malpractice should be used for both what is currently termed 
malpractice and what is currently termed maladministration, with the 
difference in degree of offence reflected in the level of sanction applied. A 
single definition of malpractice should be agreed (p.4). 

The Independent Commission suggests that ‘there appears to be no clear dividing line 
between malpractice and maladministration’ (p.15) yet Ofqual have produced distinct 
definitions of both terms.  

Definitions need to be clearer and aligned with standard industry practice and we 
would like to see Ofqual lease with the qualifications regulators in Scotland, Wales and 



 

  

Northern Ireland to come up with a standard set of definitions. FAB would welcome 
being part of this process.  

 

There was a mix of responses from AOs about the use of the term ‘malpractice’. 
Several members stated a desire to adopt the JCQ recommendation and stop using 
the term. Others felt that the distinction was useful is enabling differentiation between 
actions that are more procedurally focused or less serious than a malpractice case. 
One or two members supported the statement on lines 59-60 that describe how the 
terms were on a ’spectrum’ where maladministration could develop into 
maladministration. However, several AOs found the phrasing of this statement to be 
confusing (particularly the idea that they are ‘distinct’ yet on ‘a spectrum’) and a 
standard definition of both terms would add clarity. 

The inclusion of ‘intentional bias or discrimination’ (line 36) within the definition of 
malpractice was surprising and members felt it was non-standard. AOs typically deal 
with issues around bias or discrimination through equality and diversity policies. 
However, some members supported its inclusion in the definition and one noted that 
the guidance should be more explicit in stating that malpractice could relate to 
unconscious bias (or unconscious discrimination) where the issue would be that the 
centre had reason to be aware that there was a problem and wasn’t doing anything 
about it.  

There is a lack of specificity in the guidance, which may lead to confusion around how 
widely it should be applied. The word ‘qualification’ is not included in the section 
defining malpractice on pages 7 and 8, for example. The definition should be linked to 
qualifications and ensuring public confidence in qualifications.  

Members felt that the guidance on conducting investigations (beginning line 270) was 
very prescriptive and included some ambiguous statements. For example, the 
requirement for ‘investigators [to] have appropriate skills and experience’ (line 340) is 
very subjective. What would the minimum requirements be for skills and experience in 
this context? 

The wording of line 511 caused some anxieties around potential GDPR non-compliance. 
If AOs are not working with learners at the beginning of the investigation, how would 
they be expected to contact them later in the investigation? AOs will take reasonable 



 

  

steps to contact learners where necessary but this may not always be possible as AOs 
do not routinely hold each learner’s contact details. 

 

Members raised concerns about the suggestion that they contact the Teaching 
Regulation Agency (TRA) when appropriate (line 515). When would that be considered 
appropriate? Contacting the TRA presents risks for an AO and may have legal 
implications. There is also a potential administrative burden if AOs need to work with 
the TRA.  

The paragraphs between lines 71-82 may not be necessary. The lines above make it 
clear that all allegations of malpractice and maladministration must be investigated 
by the AO. The additional information provided in these paragraphs clouds the issue 
and we suggest should be deleted.  

Who is involved in running malpractice investigations? Lines 270-3 suggest that AOs 
must run the investigation while line 300 suggests that centres should not necessarily 
play a role in investigating malpractice. Members were keen to emphasise how many 
malpractice investigations start with the centre raising the alarm and beginning to 
collect evidence. Of course, this is risk assessed and malpractice policies for AOs need 
to reflect this approach and the fact that there may be a point where an AO needs to 
intervene and take over an investigation.   It would be helpful if Ofqual clarified if their 
statement that ‘[the AO] must conduct a rigorous and effective investigation’ (line 272) 
is literal and means that the AO must conduct all investigations (perhaps including 
the centre as part of the team).  

 

Question 3: To what extent do you agree or disagree that the proposed style of 
guidance will help awarding organisations to understand the requirements when 
addressing malpractice and maladministration? Please provide any additional 
comments on the style of the guidance.  

Agree 

Overall, the Federation agrees with the statement. Members described the new 
guidance as a being a positive step forward and an improvement on what was 
previously available. The guidance is generally written in a clear, straightforward style. 
Some of the material could be easily adapted for inclusion in an AO’s guidance 



 

  

documentation or shared with centres to make it clear how and why decisions have 
been made in relation to malpractice and maladministration.  

Although broadly positive, the written tone is not consistent – some guidance reads 
like a condition (e.g. the statement on line 272 about the role of the AO in conducting 
the investigation as referenced in our response to question 2) while other parts are 
open to interpretation. The Federation suggests that the text is reviewed again before 
publication to ensure a consistent tone and to remove any unnecessary detail.  

It was felt that the whole document was clear enough for a technical audience at an 
established AO but that more guidance may be required to support people at an 
earlier stage in developing their knowledge and understanding of technical 
assessment processes.  

Question 4: To what extent do you agree or disagree that adding specific examples to 
the proposed guidance would help awarding organisations to understand the 
requirements of Conditions when dealing with malpractice and maladministration? If 
you agree, please indicate the particular sections of the guidance where you feel 
specific examples would be beneficial. 

Agree 

Overall, the use of examples added to the clarity of the text but members raised 
concerns that the use of multiple examples in sections such as that on risk made the 
guidance seem very prescriptive.  The broad nature of malpractice and 
maladministration means that it is not possible, or helpful, to be comprehensive in the 
examples provided and therefore, one or two examples in each section is sufficient. 

 

Question 5: We have not identified any ways in which the proposed guidance would 
impact (positively or negatively) on persons who share a protected characteristic. Are 
there any potential impacts we have not identified?  

The Federation did not identify any additional impacts but members did emphasise 
the need to be particularly careful to ensure that implementation of this guidance 
avoided discrimination based upon national cultures, family names etc.  

 

 



 

  

Question 6: Are there any additional steps we could take to mitigate any negative 
impact resulting from these proposals on persons who share a protected 
characteristic?  

No further comments. 

 

Question 7: Do you have any other comments on the impact of the proposal on 
Learners who share a protected characteristic? 

No further comments. 

 

Question 8: Do you have any comments on the estimated costs to awarding 
organisations, large and small, of following our proposed guidance?  

The suggestion that adhering to the new guidance will cost approximately £120 per AO 
is a very low estimate. In reality, reviewing the documentation alone is likely to take 
around a day of time for the RO or other senior compliance officer, which is likely to 
cost more than £120.  

The guidance is wide ranging and, as discussed above, it is not clear whether 
processes such as risk assessments for different qualifications need to be physically 
documented. Much of this work would already be completed in other activities that 
AOs undertake (e.g. in the new CASS requirements) and we strongly suggest that 
separate risk assessments would be unnecessary and resource intensive. Without 
further clarity on the requirements around documenting processes, it would be 
difficult to make an accurate estimate of the cost of implementation  but we 
anticipate that it would be significant.  

Question 9: Are there any additional steps we could take to reduce the regulatory 
impact of our proposals?  

In order for AOs to understand the regulatory impact of these proposals, more 
information is required about what would need to be documented by AOs to show 
that they are following the guidance.  

 



 

  

Question 10: Are there any costs or benefits associated with our proposals which we 
have not identified?  

AOs will need to review and adapt their processes, which will take staff time and 
resource. Additional training may also be required to embed new processes. 
Depending upon the implementation date, this work may need to be completed very 
quickly and this would have additional implications for cost, particularly in the context 
of the extraordinary regulatory frameworks and CASS where AO staff are already 
designing and implementing new processes on top of their business-as-usual 
activities.  

We believe that there may be legal costs in relation to any requirement to report 
teachers to the TPA. 

 

Question 11: Do you have any comments on the readability and accessibility of the 
guidance?  

Overall, we felt that the guidance was clear, simple and straightforward. This was 
appreciated by members.  The first part of the document was written more clearly 
than the second part, which was quite dense and technical. Despite this stylistic 
difference, it remained clear enough for a technical AO readership.  

 

Question 12: Do you have suggestions on how it might be improved? 

The document was very long and dense and improvements could be made to 
support its ongoing use by AO staff. This could include diagrams and other stylistic 
features to support ‘quick referencing’ of the guidance.  

 

Question 13: Do you have any comments on the impact of our proposals on innovation 
by awarding organisations? 

The impact on awarding organisations and their ability to innovate depends on how 
Ofqual wants AOs to interpret the guidance. The instructions are quite prescriptive in 
some areas (such as on investigating malpractice and maladministration), which 
leaves little room for AOs to innovate in the development of their own processes.  



 

  

Question 14: Please provide any comments you may have on when any new guidance 
should be introduced. 

The timeline for introducing the new guidance must take into account the amount of 
work that Ofqual expect AOs to complete in order to demonstrate that they are 
following the guidance. We have already suggested that producing new 
documentation to meet these requirements is likely to be unnecessary but even 
review and revisions to existing materials are likely to take several months to 
complete and further staff training will also be required. It is important to note that 
these innovations are taking place at a particularly challenging time with the 
extraordinary regulatory frameworks placing significant pressure on AO resources.  

We would like to see meaningful dialogue with AOs on the implementation timescales 
once the proposals have been finalised. This is essential in the context of the breadth 
of regulatory activities AOs are currently working on – including the implementation of 
the EERF. 

 

We want to write clearly and effectively, putting the reader first. How easy to read did 
you find this consultation?  

4 on Likert scale  

Overall, the Federation’s members felt that this guidance was easy to read and 
understand. Further comments are provided in response to question 3. 

 

 

 


