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Background  

 

The well documented fallout from the cancellation of exams in summer of 2020 led to 

negative media coverage, which may have had an impact on public confidence in 

qualifications, regulation and policymaking. The algorithm used to moderate student grades 

was abandoned at the eleventh hour in chaotic and undesirable scenes for both the 

watchdog and government. One of the main criticisms of the arrangements that were 

originally put in place was that it robbed learners of agency: parents and learners were 

horrified that a computer was ultimately deciding their fate. The U-turn that followed was 

premised on the idea that a teacher should know more than an algorithm about pupil 

performance. In many ways, that is also the premise underscoring this year’s teacher 

assessed grades (TAGs).  

 

The purpose of this brief note is not to try and revisit what went wrong in Summer 2020, but 

to look ahead at how Ofqual can be reinvigorated as an independent regulator of non-

degree qualifications in England. A new chief regulator will take up post in the autumn. 

Government is also putting through Parliament a ‘Skills Bill’ which looks to reform the way 

technical qualifications are regulated in future. This includes delineating new statutory 

responsibilities for the Institute for Apprenticeships and Technical Education (“the Institute”), 

working with Ofqual.  

 

The draft legislation before Parliament, therefore, is a real opportunity, not only to “tidy up” 

the ways of working between two key public bodies, but also to re-shape Ofqual with a new 

mission to improve public confidence in qualifications and apprenticeships in future.  

 

A new mission for Ofqual?  

 

Of all the education quangos set up in the first decade of the century, Ofqual is the last body 

standing. During 11 years of its existence, it has had to oversee substantial reforms to 

general qualifications, like A-Levels and GCSEs; and its role in regulating vocational and 

technical qualifications has also changed substantially. So much so that when I interviewed 

Dame Glenys Stacey (who temporarily took over the reins again as interim chief regulator in 

autumn 2020) for the Skills World Live podcast, she told me that she hardly recognised the 

organisation from when she had first been appointed its third substantive chief regulator in 

April 2012.  

 

With the introduction of new Apprenticeship Standards since 2017, overseen by the Institute, 

the exams watchdog has branched out into taking on the external quality assurance (EQA) 

role of apprenticeship end-point assessment organisations (EPAOs) that operate outside of 

higher-education.  

 

By default, rather than design, this has given the qualifications regulator a broad remit to 

ensure the reliability, validity and quality of a range of publicly funded provision, including 

apprenticeships certificated by the Institute. The directorate looking after vocational and 
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technical qualifications at Ofqual is about twice the size as the one responsible for general 

qualifications.  

 

It is essentially this more expansive remit which could in itself end up being the saviour of 

Ofqual, particularly if it now tries to confidently grasp the nettle and assert itself as the 

overall learner and consumer champion for the combined qualifications output of a 

regulated, publicly funded education and skills system in England. As a non-ministerial 

government department, reporting directly to Parliament with no sponsoring minister, this 

reinvigorated role could be just what a sluggish skills and apprenticeship system needs. It 

would underscore greater public confidence and it would help ministers to more 

independently hold to account the various initiatives in technical education and training 

which they are now looking to drive from the centre.  

 

Politicians should invite independent scrutiny of public programmes, not shy away from 

them. 

 

Better delineating the responsibilities between Ofqual and the Institute  

 

To say the relationship between the regulator and the Institute has developed in an ad-hoc 

way is an understatement. That is because the functions of the Institute are in many ways 

similar to that of a regulated awarding body. For example, the Institute:  

 

• has ownership of a qualifications product set, e.g. Apprenticeships and T-Levels;  

• convenes employers and other key stakeholders to help design the occupational 

standards, curricular and assessment plans;  

• has a raison d’etre to validate content from the perspective of what firms say are the 

skills and occupational competencies they need (often referred to as the ‘employer 

voice’ in the system), and once satisfied of the above criteria being met; 

• has the power to award and certificate (on behalf of the secretary of state) against 

the product set it is responsible for.  

 

Awarding Bodies, regulated by Ofqual, have similar functions. They have a convening, 

curricular design, content development and certification role. In a qualifications marketplace 

they are procured and funded by government for delivering to learners the regulated product 

set they own. One major difference is that AOs are constitutionally independent of 

government. With two-thirds of AOs operating as charities, arguably, they face a higher 

regulatory set of standards than a state-backed body like the Institute. Registered charities 

must demonstrate how they are delivering public benefit. The Institute can face a public 

value test, via the National Audit Office, but it is not the same as a test of public benefit.  

 

For this reason and others, the regulatory status of the Institute is currently unclear. At one 

level it is a public body accountable to ministers for the delivery of government policy. But 

what it is essentially delivering is a set of qualifications, albeit publicly owned, into a learning 

marketplace characterised as a mixed market economy. Institute officials would dispute that 
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an apprenticeship is not in fact a qualification, although a person out on the street would 

probably struggle to see the difference. Passing a Level 3 apprenticeship standard in 

childcare, for example, could be seen as perhaps no different from obtaining the T-Level in 

the same subject. As a rule of thumb, if it looks and sounds like a qualification, it probably is 

a qualification.  

 

In some ways, this debate about the lack of a single regulatory playing field for publicly 

funded qualifications content is similar to the one facing the BBC before it was brought within 

the regulatory remit of Ofcom. For years, BBC executives argued that they could be trusted 

to regulate themselves, via a non-executive board, in return for licence fee payers’ money. In 

2017, the government disagreed and pushed through reforms to streamline governance at 

the BBC via a unitary board, including bringing the corporation into the same regulatory 

ambit as other commercial broadcasters: i.e. via Ofcom. The communications and media 

regulator now holds the BBC to account against the same set of regulatory standards as it 

holds ITV to account. This prevents a dual regulatory system for public broadcasting in the 

UK from existing.  

 

Preventing the existence of a ‘dual regulatory system’ for qualifications occurring  

 

The task of “tidying up” in the Skills Bill should be to iron out the anomalies that currently 

exist between the role of Ofqual and the qualifications remit and operational activities of the 

Institute. As a qualifications content provider, executives at the Institute would probably 

prefer to regulate themselves, potentially “marking their own homework” for the overall 

quality of T-Levels and apprenticeships. But that is not the same as holding them clearly to 

account for the qualifications content that they put out into the learning marketplace. This 

issue becomes even more significant given the role that it is proposed the Institute will have 

in future to decide which technical qualifications can be approved for public funding 

purposes. In short, it may make sense to subject the Institute to the same regulatory regime 

from Ofqual as the one already applied to awarding organisations.  

 

In essence, this would ensure that in statute, the Institute was publicly accountable for the 

reliability, validity and quality of the product set it delivers into the marketplace (including its 

own qualifications exported to other jurisdictions). This could include regulating the 

‘behaviours’ of the Institute to ensure it is operating in the overall interests of the learning 

marketplace, which includes both employers and learners. It would still enable the Institute 

to say it was the champion of the employer interest in the skills and apprenticeship system. 

But it would also be a reminder that while the business voice in skills is important, when it 

comes to the delivery of any qualifications (general or vocational), it has to work in the 

interests of the whole community. In that sense, we need a holistic regulatory system that 

really empowers the ultimate consumer of regulated qualifications – both employers and the 

learner. This is really where Ofqual could take on a reinvigorated role.  
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Changes to the Skills and Post-16 Education Bill  

 

Making this the new mission of Ofqual, with statutory underpinning in the Skills Bill, would 

set up a single qualifications and regulatory playing field for all non-degree qualifications and 

apprenticeships in England. To avoid accusations that the Institute was marking its own 

homework, Ofqual would subject those aspects of the Institute’s functions that are similar in 

nature to an awarding organisation, to the exact same system of regulation, via the general 

conditions of recognition.  

 

The role Ofqual and Office for Students now play in respect of external quality assurance of 

the apprenticeship system would also be put on a statutory footing, meaning the Institute 

would no longer have direct responsibility for this area in future. There was always a 

material conflict in the body responsible for developing apprenticeship standards, 

being the same body that acted as the ultimate arbiter of what constitutes 

assessment quality. In the current model, there is every incentive for the Institute to want to 

resist full disclosure of ‘quality data’ about the apprenticeship programme from being placed 

in the public domain. There is even an argument for putting the current Quality Alliance, 

convened by the Institute, on a statutory footing with day-to-day operational independence 

from ministers. It would require a secretariat separate from the administrative staff of any of 

the sponsoring members of the Quality Alliance. Such a framework would act as bulwark 

against a culture of complacency developing, where the publication of objective quality data 

was hamstrung by political and policy considerations.  

 

To realise these ambitions, however, the current Bill would need to be altered in the 

following ways:  

 

1. The removal of the “approval” mechanism over non-T Level technical qualifications. It 

is not necessary, creates unnecessary regulatory and financial burdens, runs the risk 

of an anti-competitive environment, and takes the country away from model in which 

there is a single regulator that is independent from political interference. There is a 

real opportunity to actually bring technical qualifications on par with general 

qualifications, something that has been the objective of many reforms over past 

decades and, as the Sainsbury Report concluded, has never been achieved in 

substance. The mechanism proposed in the Skills Bill is not it. The Institute is 

undoubtedly a source of industry and employer expertise in, having set the 

Standards.  

 

2. Instead of creating a system that would see approval of qualification content by the 

Institute and the regulation of its delivery and award by Ofqual, with the overlap and 

consequent regulatory and financial burden that this would bring, there is a positive 

and valuable alternative role that could be put on a statutory footing that would be 

more readily analogous to the system for general qualifications and utilises Ofqual’s 

existing statutory framework, rather than creating a second one alongside it. There 

are general powers in the ASCL Act and Skills Bill that empower the Institute to 
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advise the Secretary of State (and/or Ofqual) on the curriculum for technical 

qualifications, to set out the required content (as the Department for Education does 

in relation to the National Curriculum for general qualifications). This could work in 

the same way for technical qualifications: the content and parameters for the 

qualifications is set in line with government policy with the benefit of employer input, 

and then Ofqual as an independent body ensures that qualifications are delivered by 

the awarding organisations that they regulate, through the General Conditions of 

Recognition and appropriate Subject Level Conditions, Regulatory Documents and – 

where appropriate – accreditation requirements that are already within their gift to 

create. Moreover, any concerns around proliferation of particular types of 

qualification or “bloat” identified by the Institute, could be set out in the report to 

Parliament already envisaged in the Skills Bill by the inclusion of ZA2A and/or advice 

to Ofqual to which it must pay due regard pursuant to A2D11(b)(i) and (ii), and then 

be corrected through the use of Ofqual’s existing powers. In other words, the legal 

and operational infrastructure is already there.  

 

3. The extension to the T Level categories that will be subject to the Institute’s approval 

should be set out in regulations by the Secretary of State (in step with other 

extensions to the powers and duties of the Institute already), rather than simply 

determined by the Institute. As we understand it, the imposition of the approval 

requirement to new tranches of T Levels effectively creates single supplier statutory 

monopolies in the respective pathways. As such a decision removes the rights of 

other awarding organisations to operate in a free market, they ought properly to be 

subject to Parliamentary scrutiny.  

 

4. In relation to T Levels, the implementation of the system is well-advanced and so 

what we would suggest is a genuine deep clean rather than a partial “tidy up”, in 

accordance with the Department’s purported agenda in introducing the Skills Bill.  

 

a. Clause 10 of the Skills Bill goes some way to delineating between the 

functions of the two bodies but otherwise leaves it to “cooperation” between 

the two bodies, which – as in the case with the current legally non-binding 

MoU – gives no certainty to the bodies subject to their respective and 

overlapping jurisdictions. We recommend that further amendments are made 

to Ofqual’s powers and duties to be clear where its functions have primacy 

and/or where it must consult the Institute and where it will give way to the 

Institute’s decisions. It should be clear that Ofqual will consult the Institute in 

relation to the formulation of any of its statutory documents but otherwise 

establishes the primacy of Ofqual’s monitoring and enforcement functions 

over the Institute’s contract management of T Level delivery, while ring-

fencing T Levels from the imposition of an accreditation condition (in light of 

the approvals regime). The system’s coherence must be clear on the face of 

primary legislation and not left to the bodies to work out between themselves 

on a generalised or ad hoc basis. 

https://www.gov.uk/guidance/regulatory-document-list


 

 7 

 

b. The position in terms of intellectual property ownership in T Levels needs to 

be further clarified such that it is clear that copyright will only vest in the 

Institute in relation to the T Levels themselves and only in England, with the 

residual rights to use of the content in other qualifications made available 

domestically and internationally being retained by the authoring awarding 

organisation. It is not sufficiently clear at the moment on the face of the 

legislation; and further confusion could be created by the suggested 

extension of the Institute’s role, empowering it to facilitate the offer of 

technical qualifications outside of England.  

 

c. This is also an opportunity to resolve, on a statutory basis, the EQA role in 

this space, further to last year’s consultation, to minimise and manage any 

conflicts of interest and to regularise the requirements on EPAOs. It may 

make more sense therefore to switch the overall responsibility for the quality 

assurance of apprenticeships to Ofqual and the Office of Students by revising 

their remits in law.  

 

Conclusion  

 

Unlike in Scotland, where ministers have recently announced the abolition of SQA, English 

ministers have decided to stick with Ofqual. The systemic challenge for the organisation, 

however, particularly since the departure of its permanent chair and chief regulator, is that 

Ofqual has been deprived of a strong voice advocating its future around the high table.  

 

This will change with the arrival of a new chief regulator. There is an opportunity therefore to 

address many of the weaknesses of the current Skills Bill by engaging seriously in the ideas 

for reform of Ofqual and the Institute that are outlined in this paper.  

 

At the end of the day, we need to nurture a more high-trust skills ecosystem – including the 

underpinning legislation – to deliver in the interests of both employers and learners. Many of 

the suggestions in this discussion paper will do just that.  

 

 

Federation of Awarding Bodies  

July 2021 

 

 

 

 

 

 

 


