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PART 1

Preparing for the exam 
series in 2022



Ofqual’s approach to grading exams 
and assessments in summer 2022

“2022 will be a transition year to reflect that we are in a pandemic 
recovery period and students’ education has been disrupted. In 2022 we 
will aim, therefore, to reflect a midway point between 2021 and 2019. In 
2023 we aim to return to results that are in line with those in pre-
pandemic years.”

“Our regulatory framework requires awarding organisations to secure, as 
far as it is possible, that VTQ learners are not disadvantaged nor 
advantaged compared with their GCSE and A level peers. To do this we 
expect them to take account of the approach for GCSEs and A levels 
when setting standards in their own qualifications.”

Dr Jo Saxton, Chief Regulator of Ofqual, 30 September 2021 
https://www.gov.uk/government/speeches/ofquals-approach-to-grading-
exams-and-assessments-in-summer-2022-and-autumn-2021

https://www.gov.uk/government/speeches/ofquals-approach-to-grading-exams-and-assessments-in-summer-2022-and-autumn-2021


What do AOs need to refer to?
• Consultation decisions in respect of the Arrangements for 

assessment and awarding of VTQs and other General 
Qualifications in 2021 to 2022

• Vocational and technical qualifications contingency regulatory 
framework, COVID-19 Conditions and Requirements, updated 6 
August 2021

• DfE non-statutory guidance on Contingencies for 2021 – 2022 for 
VTQs and other general qualifications, September 2021

• Keep up to date with Ofqual and DfE announcements, particularly 
if the public health situation develops and further lockdowns 
appear imminent



Consultation decisions
• Even if public health restrictions continue, it should be possible for exams 

for T Levels FSQs and other VTQs to be taken safely, but contingency 
plans need to be available.

• AOs should consider how making adaptions now could make VTQs more 
resilient to further disruption, so exams and assessments could continue 
as far as possible

• A consistent approach across all AOs for similar qualifications. 

• There is a small risk that even with contingency plans, going ahead with 
exams would not be fair. DfE and Ofqual intend to make further 
contingency plans

• The VCRF is amended to reflect that all qualifications will be awarded 
based on evidence from exams and other assessments

• AOs will be able to make adaptations to assist in mitigating the ongoing 
impact of the pandemic



VTQ Contingency Regulatory Framework
• Category B qualifications removed so all qualifications awarded now based on 

evidence from exams and assessments

• VCR2.1: AOs must consider whether to adapt qualifications (teaching, learning 
and delivery of assessments) to mitigate any disruption caused by COVID-19

• VCR4.1: AOs must take all reasonable steps to comply with principles published 
by Ofqual from time to time

• VCR5.1: AOs must maintain records of:
– The review in respect of VCR2.1 and its decision 
– How it has complied with requirements and any guidance published under VCR2.2, 

and compliance with VCR4.1
– Its rationale for the above decisions
– And any other information specified by Ofqual

• VCR6.1: AOs must provide effective guidance in relation to an adapted 
assessment



DfE: guidance on contingencies for VTQs
• Non-statutory guidance published in September 2021 for VTQs by DfE 
• Seeks to achieve parity and consistency with arrangements for GCSEs and 

AS/A Levels
• If assessments go ahead:

– Consider bringing forward publication of advance information. 
– Such a decision to be taken alongside one for GCSEs AS and A Levels

• If assessments are no longer viable – there will be no one size fits all:
– VTQs most similar to GCSEs, AS and A Levels would be awarded using TAGs
– VTQs used to demonstrate professional or occupational competence, exams need 

to be delayed unless they can take place safely. Government will ensure students 
are not disadvantaged and can progress to the next stage

– VTQs for mixed purposes including FSQs – expectation is that would be eligible for 
a TAG

– T Levels – TAGs would be used for the academic year and the occupational 
specialism assessment would be delayed but students would not be disadvantaged

• One size does not fit all = responsibility on each AO to set out requirements 
for TAGs



What to do next
• Consider what adaptions can be made to make VTQs and other

qualifications resilient to any further disruption so exams and
assessments can continue as far as possible

• Consider potential equalities implications of the adaptions

• Anticipate what further reasonable adjustments might be required to
support those most disadvantaged. Might adaptations have a
disproportionate impact on a particular cohort which needs to be
addressed? If so, make plans for reasonable adjustments to support
that cohort now and put in place necessary support.



PART 2

Preparing for 
Supporting Compliance 
and Taking Regulatory 
Action



Where have we got to?

• Ofqual’s current approach
• Following a hiatus due to Covid-19, Ofqual is now actively investigating 

and pursuing regulatory action against AOs

• Status of the consultation
• Original consultation in 2019, outcome published in May 2021
• Ofqual consulted AOs on its updated draft of the policy in Summer 2021
• Unclear when the new policy will be published, Ofqual said it would be 

published as soon as it could be
• Query if Ofqual will now wait until work on outstanding points is complete:

• Fixed penalty notices
• Notices about centres



What can we expect to see?
• Clarity and increased detail in most respects, but some aspects may remain 

high level
• Non-statutory action

– Ofqual’s approach to placing requirements on AOs or recommendations
– Recording non-compliance where Ofqual takes no other action
– When Ofqual might accept an undertaking
– Issuing a rebuke

• Statutory action
– How Ofqual intends to use fixed penalties*
– Clarity on Ofqual gives a direction and time for making representations

• The settlement procedure
– This is used in practice by Ofqual currently but it is now set out

• Recovery of Ofqual’s costs where it is proportionate to do so
• Notices about centres*

* Suggested that further detail to be published later



How can your AO prepare?
• Review your policies and procedures:

• Ensure the AO’s procedures and policies comply with GCOR

• Review if reporting mechanisms are working appropriately, promptly and in
accordance with the GCOR

• Identify potential risks or issues and ensure these are addressed and mitigated

• Continue making B3 notifications:

• Ensure the AO is making B3 notifications to Ofqual ‘promptly’ when there is a
reason to believe an event has occurred or is likely to occur which could have
an Adverse Effect.

• Do not delay making a B3 notification – a notification should be made when
there is a belief an event is likely to occur and investigations do not need to be
complete

• Historic events? These should still be notified and we would advise seeking
legal advice on the management of this process



PART 3

Skills and Post-16 
Education Bill: legal 
implications



Background
• The Bill forms the legislative underpinning for reforms set out in the Skills for 

Jobs White Paper. The Paper’s five objectives were:
– Putting employers at the heart of post-16 skills
– Providing the advanced technical and higher technical skills the country 

needs
– A flexible Lifetime Skills Guarantee
– Responsive providers supported by effective accountability and funding
– Supporting outstanding teaching

• The Bill is one part of the wider skills reform agenda and was introduced to 
Parliament on 18 May 2021

• It has passed through the House of Lords and is waiting to have its second 
reading in the House of Commons

• While subject to change, with the exception of a new clause 14, substantive 
changes have not so far been made to Part 1, Chapter 2 (Technical Education 
Qualifications etc) 



Potential implications for AOs
• Part 1, Chapter 2 (Technical Education Qualifications etc) of the Bill proposes 

to make changes to the Apprenticeships, Skills, Children and Learning Act 
2009

• Expands the remit of the Institute for Apprenticeships and Technical Education 
(the “Institute”)

• The Institute will have a power to determine new categories of technical 
education qualifications and to approve individual qualifications within those 
categories

• The Institute will create and maintain two lists:
a) one for T Levels and any other technical education qualifications which will 

be certificated by the Secretary of State, with the intellectual property owned 
by the Institute

b) one for technical education qualifications offered by AOs within published 
occupational pathways.

• AOs may only be able to provide funded VTQs where the Institute does not 
consider the qualification should not fall under the T-level regime

• Qualifications in b) would have to be approved as fit for purpose by 
the Institute. The Institute may also charge fees in respect of these.



Potential implications for AOs cont.
• What will happen to VTQs which are offered by AOs for which they are

currently recognised by Ofqual? Do they need to be approved to attract
government funding or delivered at certain centres?

• What will happen when similar or equivalent qualifications are approved in
the same occupational pathway?

• Additional costs to adapt to new categories, criteria and regulatory systems
as we well as the anticipated fees and their administration.

• The Institute will have the power to issue a moratorium on further
qualifications being approved where it determines there is an appropriate
number of a particular kind. What is the impact of this?

• The Government has clarified that AOs who own the copyright will be able to
continue to offer their technical qualifications outside of England

• Potential dual regulation: Ofqual provides the behavioural regulation while the
Institute regulates content of qualifications



What to do next?
• Keep an eye on developments with the Bill so you can see whether the

anticipated clauses change in their detail

• Engage with FAB, which has been actively engaging with the progression of
the Bill through Parliament

• Write to your local MPs in advance of readings of the Bill in the House of
Commons

• Start to review how your AO can work within the new regime



PART 4

Making Workplaces 
“Covid Secure” and 
Facilitating Employees’ 
Return



COVID Secure

Carry out a Covid risk assessment to assess and 
manage the risks of coronavirus

Control the risks and review and update risk 
assessment

Risk assessment should reflect the public health 
regulations and guidelines for the nation you are in

A generic risk assessment is unlikely to be specific 
or detailed enough



Face Coverings

Consider the guidance on face coverings for the particular type of workplace 
involved as part of the risk assessment

An employer that has implemented a rule or policy on face coverings in 
accordance with guidance and its own risk assessments, will usually be able to 
rely on the implied duty for employees to follow lawful and reasonable orders as 
the legal basis for those requirements

However, specific objections should be considered on a case-by-case basis. 
Consider the reasonable adjustments needed for staff and clients with 
disabilities

If requiring facemasks, provide them and guidance on how to use them safely



• Employees may regard compulsory testing as an unnecessary 
invasion of their privacy

• In addition, the testing process can be uncomfortable

• There are other ways to ensure that any symptomless infection is not 
passed on to colleagues

• An employer could attempt to rely on the request amounting to a 
reasonable management instruction on the basis that it is an 
instruction intended to protect health and safety

Testing



PART 5:

Can Employers Require 
Staff be Vaccinated?



• Apart from in certain care settings, the law does not require 
vaccination

• So, generally it is unlikely to be a reasonable management request

• Plus such a requirement would be a PCP and so could discriminate 
against certain groups:
– Age
– Sex
– Race
– Religion and belief

• Similar risks if employers make vaccination a requirement of entering 
the office

Compulsory vaccination?



PART 6:

Moving Towards Hybrid 
Working and Managing 
Work-life Balance in an 
Increasingly Connected 
Work Culture



Covid and Remote Working

• By April 2020, almost 47% of workers across the UK 
were doing some working from home.  This number 
is likely to have increased significantly over the past 
18 months.

• Of these, 86% were working from home as a result 
of the pandemic.

Office of National Statistics “Coronavirus and Homeworking in the UK April 2020”



Covid and Remote Working
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Source: Office of National Statistics “Coronavirus and Homeworking in the UK April 2020”



Remote Working and Productivity 

• British workers’ average hourly output rose by 0.4% in 2020, 
despite a fall of nearly 10% in total production.

• There was increased productivity in sectors with 
predominantly office-based jobs (e.g. law, accounting, IT).

• There was reduced productivity in the sectors hardest hit by 
lockdown measures (e.g. hospitality, leisure).

• Workers also had lower sickness absence rates (2 days vs 
4.3).

Office of National Statistics “Labour Productivity for UK Countries and Regions, Quarterly, October to December 2020”



Perceived Benefits of Remote Working
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Remote Working and Work-Life Balance
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Blurring the Boundaries between Professional and Personal



Remote Working is Here to Stay
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55% of employers expect an increase in staff 
working from home or remotely part of the week.

49% of employers expect an increase in staff 
working from home or remotely all week.

Government’s Flexible Working Task Force has 
recommended flexible working as default.

Acas YouGov Survey, July 2021
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Ways of Working Post-Pandemic

Remote working as default?

Hybrid working?

More flexible hours?

Return to full-time office work?



Hybrid Working: Benefits and Drawbacks
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Benefits Drawbacks
For Employers For Employees For Employers For Employees
Reduced overheads 
and greater 
profitability

Less expense and 
time commuting

Duplication of 
equipment

Longer hours & 
difficulty disconnecting

Increased 
productivity

Greater autonomy Data security issues Logistical difficulties 
e.g. work space

Greater employee 
morale and 
engagement

Greater motivation Difficulty with team 
working & face-to-
face collaboration / 
innovation / training

Isolation & reduced  
professional and social 
interaction

Increased business 
resilience 

Greater flexibility and 
improved work life 
balance

Difficulties with 
employee oversight / 
management

Reduced on-the-job 
learning / training

Team flexibility More time for 
personal 
commitments

Loss of company 
culture

Blurred boundaries 
between professional & 
personal / poor work-
life balance

Greater skills 
retention

More geographical 
flexibility



10 Tips for Moving to Hybrid Working

REASONABLE
ADJUSTMENT

S(S.20)

DIRECT
(S.13)

INDIRECT
(S.19)

VICTIMISATION
(S.27)

1. Consider what the arrangements will be.

2. Consult with staff.

3. Bear in mind the legal right to request flexible 
working.

4. Amend contracts (with consent).

5. Have clear policies in place.



10 Tips for Moving to Hybrid Working
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6. Provide appropriate resources and equipment, 
make reasonable adjustments.

7. Facilitate collaboration and team working.

8. Provide training and supervision.

9. Ensure equality in treatment to avoid two-tier 
workforce, and stay alive to potential discrimination 
issues.

10.Manage workplace culture, and promote employee 
wellbeing and healthy work-life balance.



Managing Work-Life Balance in a Hybrid Work Culture



Working Hours Have Increased on Average



Is there a 
legal right to 
disconnect?



Employees’ Rights to Breaks and Time Off 

Working Time Regulations 1998
 20 minute rest break when working more than 6 hours a day.
 11 hours rest in every 24.
 24 hours rest per week / 48 hours per fortnight.
 Limit on weekly working hours of 48 hours per week.

• Can be opted out of, and often is.
 Minimum of 28 days’ annual leave a year (including bank hols).

Health and Safety Obligations (Health and Safety at Work Act 1974)
 Employers have a duty to ensure, as far as is reasonably 

practicable, the health, safety and welfare at work of their 
employees; and must take reasonable steps to protect this 
(including by carrying out risk assessments).



Tips to Encourage Healthy Work-Life Balance
• Be clear on what working hours are, and when these should usually be 

worked.

• Encourage staff to take lunch breaks; don’t schedule meetings then.

• Provide training on time management in a home / remote working context.

• Ensure that a health and safety risk assessment is carried out for remote 
workers.

• Monitor and manage workloads across teams.

• Encourage staff to set and maintain healthy work-life boundaries, and lead by 
example.

• Encourage staff to take annual leave.



PART 7:

Employee Wellbeing 
and Mental Health in 
the Context of the 
Ongoing Pandemic and 
Continued Remote 
Working



1 in 3 who experienced severe Covid have gone on to develop a longer 
term health condition.

Over 1 million people are suffering from “long-Covid”.

Lockdown has had an impact on physical health in other ways, which 
could be ongoing.

Rates of depression and mental illness have increased significantly.

What Are The Long-Term Consequences of the Pandemic?



Tips for Supporting Staff Wellbeing and Mental Health

 Consult about the return to the office and put support measures 
in place.

 Carry out risk assessments.

 Train managers to support staff.

 Ensure you have clear remote working policies and procedures in 
place.

 Take steps to address difficult aspects of remote working and put 
support measures in place.

 Ensure you have fair, supportive sickness policies and 
procedures in place.



Tips for Supporting Staff Wellbeing and Mental Health

 Implement reasonable adjustments for staff with disabilities.

 Consider additional support for other vulnerable staff.

 Encourage opportunities for connection, engagement and social 
activities.

 Encourage a positive culture, and initiatives, around health and 
wellbeing.

 Improve mental health awareness, create a culture where staff can 
talk and feel supported.

 Have clear signposting for staff who need support.



PART 8:

Hybrid Working: 
Essential Changes to 
Contracts and Policies



Over-arching approach 

Ensure requests are treated 
consistently. Looking at each in 
isolation could cause problems

Consider the practical issues . For eg, if 
hybrid working is allowed, will staff have 
the flexibility to choose which days are 
WFH or will there be specific days that 
the team must be in?

No automatic right to WFH, but various 
protections, including the right to 
request flexible working, indirect sex 
discrimination, disability and age 
discrimination, and the rules on part-
time working, must be kept in mind

Remember hybrid working which starts 
on a discretionary basis could over time 
become contractual

If there are multiple teams, how will the 
logistics be managed to ensure there is 
sufficient desk space on the days when 
several teams are working from the 
workplace?

How will different teams keep 
connected?



• A change from workplace-based working to hybrid working will likely 
require a change to the contract – at some point

• If the change has been instigated by the employee, they will consent

• However, if the change is imposed, they may be less willing to 
consent

• Flexibility clauses are unlikely to assist, and employers should 
consider their options in advance if they want to make changes to 
ways of working

Changing contracts



Key Considerations

Expenses Equipment Confidentiality 
and IP

Data 
Protection Right to Enter



We use the word ‘partner’ to refer to a member of the LLP or an employee 
or consultant with equivalent standing and qualifications.

Thank you
Emma Dowden-Teale – Partner
E-mail: e.dowden-teale@bateswells.co.uk

Telephone: 020 7551 7890 

Rachel Mathieson – Senior Associate
E-mail: r.Mathieson@bateswells.co.uk

Telephone: 020 7751 7608

Joanna Howard – Associate
E-mail: j.howard@bateswells.co.uk

Telephone: 020 7551 7662 
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